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SUMMARY 

On August IO, 2007, the Federal Communications Commission (the “Commission”) 

released its Second Report and Order in the 700 MHz proceeding, revising the 700 MHz band 

plan and service rules in order to help establish a nationwide, interoperable broadband 

communications network for public safety users and to facilitate new wireless broadband 

scrvices. As part of the Second Report and Order, the Commission, among other things, 

designated the lower half of the 700 MHz public safety hand for broadband communications, and 

consolidated the existing narrowband allocations in the upper half of the 700 MHz public safety 

hand. Thesc actions require reconfiguration of the operations of existing 700 MHz public safety 

licensees, such as petitioner Pierce Transit. 

In reconfiguring the 700 MHr Band, the Commission recognized the importance of 

protecting the operations of 700 MHz public safety licensees and, consistent with long-standing 

Commission precedent, ofcnsuring that they are made whole for the costs incurred in connection 

with this forced relocation. Nonetheless, the Second Report and Order (1) imposed a $10 million 

aggregate cap on all reimbursements payable to incumbents subject to relocation; (2) established 

:I deadline of August 30, 2007 as a cut-off date for new narrowband operations in the 

rcconfigured broadband frequencies, and (3) limited relocation reimbursements to only that 

equipment that is deployed and in use as of the August 30 date. 

As a municipal corporation responsible for public transit to cities and towns in and 

around Pierce County, Washington, Petitioner has been and will continue to be unjustly harmed 

by these three aspects of the Second Report and Order. Pierce Transit is in the midst of 

dcploying a new 700 MHz narrowband radio system, which is intended to enhance public safety 

for its over 16,000,000 riders and 900 operators. Its project has been underway since March 1, 
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2006, when Pierce Transit contracted with Motorola for a new $31 million voice and data system 

10 wpporl its transit operations in  the Puget Sound region, which would replace a 17 year old 

900 MHz system that is experiencing multiple failures. The 700 MHz radio system design was 

completed late in 2006 and the equipment was shipped and paid for by the end of December 

2006. Picrce Transit was literally in the middle of bringing the new system online, with 3 of 6 

radio sites operational, when the Commission’s deadline fell. Deployment of more than 650 

rnobile and portable radios is scheduled between November 2007 and June 2008 

As more fully explained herein, the Commission ignored long-standing precedent and 

policy when it established the $10 million cap on reimbursements based solely on the estimates 

o t  a single manufacturer, and acted unreasonably when it established extremely short deadlines 

for compliance with its Second Report and Order. In particular, the prohibition on the 

deployment of any new narrowband equipment in the broadband frequencies after August 30 

would bring Pierce Transit’s project to a halt.’ Particularly unjust is the requirement in the 

Sccond Report and Order that reimbursement eligibility be tied to equipment “actually deployed 

and operational” by the AugList 30 deadline. That deadline makes no allowance for parties like 

Pierce Transit who have paid for and taken delivery of systems that were under construction 

when the deadline fell. As a public agency, Pierce Transit can only expend authorized funds for 

:I project such as its 700 MHz system. In the event that the Commission does not allow 

reimbursement for equipment that has been paid for but not deployed as of August 30, there is 

significant uncertainty as to whether Pierce Transit could even obtain the authorization needed or 

Pierce Transit has filed a waiver rcquest with the Public Safety and Homeland Security Bureau to allow it I 

tc1 u i n t i n u c  deploymcnl 01‘ its system. and to obtain reimbursement for equipment deployed after August 30th. 
While the Waiver request remains pending. the Bureau advised Pierce County that it should noncthclcss continue 
with il? deployment plans. 

... 
111 



._. . . , ., 

Petition for  Reconsideration of Pierce Transit 
WT Docket No. 06-150, et ai. 

Filed September 24, 2007 

receive the funds necessary to pay lor the relocation, which would have to be funded through 

voter-approved local sales tax increases. 

Thus, absent relief, Pierce Transit now finds itself in the untenable position of having a 

partially completed and partially operational 700 MHz system that it cannot fully construct and 

operate and for  which it may not he entitled to reimbursement. This would be a manifestly 

unjust result flatly at odds with yeai-s of Commission policy requiring incumbents to he made 

whole in connection with any required relocation. Nor is this an isolated case, as reflected in 

recent waiver petitions filed by the States of Colorado and Louisiana that address similar 

circumstances faced by numerous public safety 700 MHz incumbents in those jurisdictions. 

Accordingly, Petitioner urges the Commission reconsider the Second Report and Order 

bq: ( I )  removing the $10 million cap; ( 2 )  making clear that parties can continue to construct 

systems that have already been purchased and are in the process of deployment after the August 

30 deadline; and (3)  allowing full reimbursement for the relocation of all such systems. 
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PETITION FOR RECONSIDERATION 

Pursuant to Section 1.429 of the Federal Communications Commission’s 

(“Commission”) Rules, 47 C.F.R. $ I .429, Pierce County Public Transportation Benefit Area 

Corporation (“Pierce Transit”), by its undersigned counsel, hereby submits this Petition for 
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Reconsideration ol‘ the Commission’s Second Report and Order in the captioned dockets.’ In 

particular, Pierce Transit asks that the Commission reconsider: ( I )  its unreasonable deadline 

prohibiting new narrowband operations by 700 MHz public safety incumbents outside the new 

700 MHz consolitlated narrowband blocks adopted in the Second Report and Order, after August 

30, 2007 (the “August 30 Deadline”); (2) its decision to limit reimbursement to 700 MHz 

incumbents for relocation expenses associated with the migration and consolidation of 

incumbent 700 MHz public safety operations to radios and base stations actually deployed and in 

operation as ofthe August 30 Deadline;’ and (3) the unprecedented $10 million cap on total 

relocation costs lor all 700 MHz public safety incumbents (the “$10 Million Cap”).4 

.Semicr Riilesfiir the 698-746. 747-762 urd 777-792 MHz Band.r, et al, Second Report and Order, WT 

Pierce Transit filed a Request for Waiver on August 30, 2007, detailing the history of its system and the 

Docket No. 06.150, er d. FCC 07- I32 (rel. Aug. IO.  2007) (“Second Report and Order”). 

ncccssitq of il waiver or the Commission’b dcadline regarding new operations and limitations on reimbursements for 
equipment not yet  i n  operation. See Pierce Trumit Waiver-Expedited Action Requested, WT Docket No. 06-150, PS 
Dcrchct Nu.  06.229. WT Docket No.  96-86 (liled Aug. 30, 2007) (available at: 
littp://l~jallfoss.fcc.g1iv/pmd/ecfs/retrieve.cgi?native~or_pdf=pdf&id_document=~5 1972 1 144). Pierce Transit also 
filed a supplemental waiver request o n  September 5.  2007, at the request of Commission staff. See Pierce Transit 
Wii i~,rr~E.~i ,edi t f ,dA~t ion Requested. Corrected. WT Docket No. 06-150, PS Docket No. 06-229, WT Docket No. 
9h-Xh ( l i lcd Sept. 5 ,  2007) (available at: 
htlp:l/ljallf1~ss.fcc.gov/prod/ecfs/rctric~c.cpi’!nativc_or_pdf=pdf&id_document=65 19722599). In an email to Pierce 
Tr:rnsii dated Septemhcr 14, 2007. Commission staff noted that the Commission required radios deployed outside 
11ir ticw narrowhand hlock to he “in operation” by the August 30 deadline “meaning deployed and in use,” and that a 
wivcr  wiiuld hc requircd to deploy any other narrowband radios after the August 30 Deadline. The email 
i i i inetl ieless stated that even i f  a waiver is required. “the agency [Pierce Transit] should continue with its existing 
deployment plans.” Picrcc Transit intcrpretcd this to mean that it could continue to deploy its system pending action 
on its u’aiver request. To date, its waiver request rcmains pending, in particular as to the reimhursement of costs on 
r3dins deployed after the August 30 Deadline, thus necessitating the instant petition for reconsideration. 

Set, Puhlic Notice, New Puhlir Sufety Narrowbarid Operarions Outride of the 700 MHz Consoliduted 
A’“iirrowhurid Block.\ Prohibited. DA 07-3614 (Puh. Satity and Homeland Sec. Bureau, Aug. 16, 2007). 
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1. INTRODUCTION AND BACKGROUND. 

A. Pierce Transit and Its 700 MHz System. 

Pierce Transit is a Washington State Municipal corporation that provides public 

transportation in cities and towns in and around Pierce County, Washington. Pierce Transit is in 

thc midst of deploying a new 700 MHz narrowband radio system. It is a member of the Region 

43 (Washington) 700 MHz Regional Planning Committee. Its 700 MHz license, WQHJ937 

(issued Aug. 17, 2007), was granted pursuant to the Region 43 700 MHz Plan, which was 

submitted to the Commission on February 7, 2006 and approved by the Wireless 

T~lec[)ininunicati~jns Bureau on June 27, 2006.' 

Pierce Transit's project has been under way since March I ,  2006, when Pierce Transit 

contracted with Motorola for a voice and data system to support its transit operations in the Puget 

Sound region. The 700 MHz radio system design was completed late in 2006 and the equipment 

was shipped and paid for by the end of December 2006. Installation of its master site, prime site, 

and two remote sites is now complete. 

Once Pierce Transit received notice that its license had been issued, Motorola 

inimediately proceeded to start up and test the constructed sites. Civil construction activities at 

another remotc site have been completed, with civil construction beginning on the remaining two 

remote sites, with those sites expected to be completed and operational by the end of October 

2007. Deployment of more than 650 mobile and portable radios is scheduled between November 

2007 and June 2008. At the end of this process, Pierce Transit will have over 650 subscriber 

radios on the air, and will he serving passengers from Olympia to Seattle. 

Sec Public Notice, Wirrlrss B1rrra11 Approves Region 43 (Washington) 700 M H z  Plan, DA Oh- 1322, WT 
Lhcki.1 No. 02-37X (WTB J u n .  27. 2006). 

3 
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Pierce Transit’s current 900 MHz radio system is now over 17 years old and is 

experiencing multiple failures. At the time the current radio system was designed, the only 

available spectrum with sufficient capacity was in the 900 MHz band. Over the years, available 

spectrum in the VHF, UHF, 800 MHz and even the 900 MHz bands has become increasingly 

scarce, thereby preventing future expansion of the system. Even so, the availability of other 

spectrum is not feasible given the specific frequency requirements and operational service area 

of Pierce Transit. 

B. The Second Report and Order. 

On August I O ,  2007, the Commission released the Second Report and Order, which, 

among other things, establishes a regulatory framework for the 700 MHz public safety band in 

order to help establish a nationwide. interoperable broadband communications network “for the 

benefit of state and local public safety users.’’6 The Commission designated the lower half of the 

700 MHz public safety band for broadband communications, and consolidated the existing 

narrowband allocations in the upper half of the 700 MHz public safety band, requiring 

reconfiguration of the operations of existing 700 MHz public safety incumbents, such as Pierce 

Tramit. The Commission found that its rebanding plan was “in the public interest” and that the 

new hroadband services would “play an essential role in the ability of public safety entities, 

especially first responders. to fu l f i l l  their mission to protect the health, welfare and property of 

the puhlic.”’ Similarly, the Commission found that the relocation of existing narrowband 

allocations would “promote the benefits of the 700 MHz Public/Private Partnership.”8 The 

Sciond Rcport ,ind Order. 122 
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Comniission, however, recognized the importance of protecting the operations of 700 MHz 

incumbents and, consistent with long-standing Commission precedent, ensuring that they are 

madc whole for the costs incurred in connection with this forced relocation. 

Yet the Commission's Second Report and Order has caused and will continue to cause 

manifest in,justice to the very state and local public safety users the Commission seeks to assist. 

The decision ignores established Commission precedent on reimbursing incumbent relocation 

costs. It will have significantly harm incumbents, such as Pierce Transit, that are in the midst of 

deployment. but have not actually turned on their equipment by the August 30 Deadline. Under 

thc Second Report and Order, these incunibents are left with no ability to recoup costs for 

equipment already delivered and paid for but that will become operational after the August 30 

Deadline. 

As a public agency, Pierce Transit has not had funds available for the project until 

recently. This project is the largest capital project ever undertaken by the agency and delays 

incurred while new channels are assigned could delay its efforts by 6 to I O  months. Delay costs 

alone could exceed $500,000 and the costs to reconfigure the system, even if authorized by the 

agency's Board of Commissioners, could only be paid for through voter-approved increases in 

local sales taxes were Pierce Transit not eligible for reimbursement for these costs. 

Pierce Transit has acted diligently and in good faith to deploy a new 700 MHz 

narrowband network that was required to meet its critical communication needs in the face of a 

f.'. ,uIing. aged 900 MHz communication system. It actively participated in the Region 43 700 

MHz Regional Planning Committee planning process to obtain frequency assignments that 

would meet its system requirements, and yet be consistent with an overall plan for Region 43. 

Upon finalization ol' that plan and its submission to the Commission, it began working with 

5 
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Motorola to design the system, and have Motorola manufacture and deliver the necessary 

equipment - a process with a lead time to initial construction and deployment of over 18 months. 

It timely filed for the required 700 MHz license based on the Commission-approved Region 43 

Pian, and was issued that license on August 17, 2007. 

It now finds itself in the untenable position of having a partially completed and partially 

operational 700 MHz voice radio system and CAD/AVL data communications system for which 

i t  has paid over $31 million which, under the Second Report and Order, absent relief, it cannot 

fiilly construct and operate and for which it may not be entitled to reimbursement. This would be 

a rnanifestly unjust result flatly at odds with years of Commission policy requiring incumbents to 

he made whole in connection with any required relocation. 

Conscquently, and as set forth more fully below, the Commission should reconsider its 

Sccond Report and Order by: ( I )  rcmoving the $10 Million Cap; (2) making clear that parties can 

continuc to construct systems that have already been purchased and are in the process of 

deployment after the August 30 Deadline; and (3) allowing full reimbursement for the relocation 

of all such systems 

In the Second Report and Order, the Commission provided no guidance as to how the $10 

Million Cap would apply to incumbent licensees. The Commission did not explain whether 

reimbursements would be prorated, dispensed in full  until the $10 Million Cap was reached and 

remaining incumbents werc unable to recover, or whether some other methodology would apply. 

Moreover, the Commission based the $10 Million Cap on little more than broad estimates 

supplied by a single equipment manufacturer and based on its own estimates of the number of 

6 
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that manufacturer's deployed radios. In particular, the Commission appeared swayed to accept 

Motorola's cost estimate for no other reason than it "is the only one in the record, and is not 

dihputed."g Yet that very unchallenged nature of Motorola's estimate reveals the underlying 

irsue: the $10 Million Cap was never expressly proposed prior to the Commission's adoption of 

i t .  and no party could have reasonably anticipated the Commission would create it at all in light 

of the Commission's policy against caps, let alone based solely on one entity's estimates, with no 

other estimates in the record. 

A. Commission Precedent Has Lone Held That a Cap Is Unnecessary and 
In appropriate. 

In numerous earlier proceedings, the Commission firmly established that its policy in 

spectrum relocations was to "place the cost of an involuntary relocation to comparable facilities 

on the shoulders of the new entrant."'" Indeed, throughout various prior spectrum rebandings 

and auction proceedings, the Commission consistently held that the new entrant was required to 

reimhurse the incumbent for cdl costs related to the relocation, without a cap." 

More recently, the Commission elaborated on the rationale for requiring that incumbents 

he made whole during relocations, particularly with regard to state and local public safety 

entities. In the 800 MHz reconfiguration proceeding, the Commission recognized that: 

1 Second Report and Order. yI 341 

See M u l t ~ r  of Redesi~narion of the 17.7-19.7 GHz Frequency Bund, Report and Order, 15 FCC Rcd 13430, I!, 

I ?46X (2l~00) .  

See. e.,?., iWntler of Anieridnient qf'Part 90 o j the  Commission's Rules to Facilitate Fiitirre Development of 
d i t ,  SMR Sutenis in rhe 800 Mtk Frequency Bard, First Report and Order, Eighth Report and Order, and Second 
FNPRM. I I I FCC Rcd 1463, 15 I O  (1995) ("the EA licensee must: ( I )  guarantee payment of all costs of rclocating 
tlic incumbent to a comparable facility; . . ."); Amendment to the Commissiori's Rule,s Regarding a Plan for Sharing 
ih<. C'ost.s ofMicron.aiv Relocation, I I FCC Rcd XX25, 8830-3 I (1996) ("Involuntary relocation requires that the 
einerping Icchnology provider ( 1 )  guarantee payment of all costs of relocating the incumhent to a comparahle 

I1 

1; ' I L l l l l y :  ." ..."). 
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For prdctical reasons, we cunnot place the finaizcial burden of relocation on the 
thousands of incumbent non-cellular 800 MHz licensees, including state and local 
public. sqfety trgencies with very limited resources, and expect that the 
interference problem would he resolved in either a timely or uccepptahle manner.12 

Of equal importance was the difficulty and danger inherent in trying to estimate a cap on band 

reconfiguration costs, particularly when the estimate is largely based on assumptions made by a 

singlc party: 

We conclude, however, that we cannot reasonably “cap” the amount required for 
hand reconfiguration if completing the reconfiguration process requires more than 
$850 million. . . . We did not undertake an trb initio analysis of the cost of hand 
reconfiguration but instead carefully analyzed the data contained in the record. I n  
that regard rve have taken wreful notice qf certain sensitive assumptions in 
Nextel’s unulysis, cvhich, (fvcrried by only u f t w  percent, greatly a@ct Nextel’s 
c’ost estimate. The one certuintj that we derive from our analysis is that it would 
be unwise in the extreme to proceed with hand reconfiguration without making it 
c h r  thut Ntxtel is obligated to cover the entire cost therecg with no “cap.” 
Thus, if we uccepted unj cup on Nextel’s reconfiguration cost obligations and its 
estimcitesproved low-i.e., if we capped costs at $850 million and that amount 
was exhausted before the completion of nationwide band reconfiguration-a 
halkmized 800 MHz hand w o u l l  likely result, in which public safety agencies in 
one section (!f the country ~ m l d  operute pursuant to a revised band plan and 
other agencies would operute pursuant to the current, interference-ridden, hand 
pltrn. This could seriously diminish public safety interoperability between 
NPSPAC Regions, and could also impair the abilit of non-NPSPAC public 
safety systems to develop interoperable networks. 14; 

Yet in its Second Report and Order, the Commission appears to have simply ignored this well- 

reasoned precedent and completely failed to recognize and consider sensitive assumptions in 

Motorola’s cost estimate in the course of adopting the unprecedented $10 Million Cap on 

relocation COSIS. The Commission superficially noted its interest in “ensur[ing] that eligible 

rclocation costs are fully funded,” yet established the $10 Million Cap based on the guidance of 

Iwrpror~ing I’irhlic Safety C,imniani~atioti,s in the 800 MHz Band, Report and Order, Fifth Rcport and Order, 11 

Fourth Memurandurn Opinion and Order, and Order. 19 FCC Rcd 14969, 15012-~11 3 (2004) (emphasis added). 

Id, at I5064 (cmphesis added) (internal I‘oolniites (imitted). I ,  

8 
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one vendor and its presumption of its sufficiency.14 As further discussed below, the Commission's 

presumption is unreasonable. 

B. The Commission Acted Arbitrarily and Capriciously When It Overturned Its 
Precedent Without Discussion or Explanation. 

Even with the benefii of hindsight, there is no indication in the record that the 

Commission intended to overturn its bedrock precedent against the use of caps in 

reimbursements for incumbent licensees. In the April 27, 2007 Notice of Proposed Rulemaking, 

the Commission indeed noted that "[plrimary to the issue of how a relocation of public safety 

narrowband would occur is the determination of the costs of the relocation and how (or from 

whom) the costs will be covered."" Yet while the Commission solicited information regarding 

costs involved in consolidating the narrowband channels, nowhere did the Commission state or 

even imply that it was considering adopting a cap. In fact, the Commission noted that parties 

such as Access Spectrum and Pegasus had proposed to assume the entire cost of the 

reconfiguration, and compared its expected cost with that determined in the 800 MHz band 

rcconfiguration proceeding discussed above where a cap was expressly rejected.17 

I6 

Second Report and Order, 'j 34 I .  In considering the $I0 Million Cap, the Commission apparently helicved 
that "thc nuinbcr of insumhents that wiiuld hc impactcd would he relatively small." Id., ¶ 333. In fact a review of 
the ULS datahase indicates that there arc approximately 45 incumhent 700 MHr public safety licensees. Most of the 
licensees have one or niore frequencies i n  each of the segments that will nccd to he relocated (764-767 MHz and 
l l i - 7 7 6  MHr), a n d  many have iinc or morc Srequcncics in hoth portions. Prior to commencing the relocation 
proccs,. and rccciving inli,rmn~im directly from these licensees as to estimated r e l ~ c a t i ~ n  ciists, i t  is simply 
impii~sibli. to dcvclop il rcliahle. cmscrvative estimate that does not result in a serious risk that any cap will he 
iiirufficicnl to cover all i i r  thc cmts o1 rclocation. inany of which, at present, are completely unknown. 

Itnpiet~ienting ti Nti t i~~i~id~,,  Brondharid. Iriteropernble Public Safeh Network in the 700 MHz Band; 
Dc w 1 , p t t e t i r  uf Op~rut io i iu l ,  Twhrrii.al utiil Spectrim Requirement.7 fur Meeiing Federal, State and Local Public 
S,;fety C~,wirwuniratir,iir Requirmrrimtv Throiqh the Year 2010, Report and Order and Further Notice of Proposed 
Rulemaking. 22 FCC Rcd 8064, 'j[ 26.1 (Z(X17) ("NPRM"). 

I8 

' ?  

I d .  

/(I., n.53X. 

I!. 
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An agency departing from precedent “must provide a principled explanation for its 

change of  direction.’”’ The Commission provided no such explanation. It is therefore not 

surprising that no parties questioned Motorola’s various estimates on the record, as there was no 

indication that the Commission intended to use them as the sole basis for a sweeping change to 

irs policy. In the absence of any discussion of the purpose and rationale for abandoning its long- 

standing precedent, the Commission acted unreasonably when it instituted the $10 Million Cap. 

C. Motorola’s Estimates Are an Inadequate Basis for Establishing the $10 
Million Cap. 

The unreasonable nature of the Commission’s determination is highlighted by the 

extremely general and uncertain nature of Motorola’s cost estimates, admittedly the sole basis of 

thc Commission’s $10 Million Cap.“ While Motorola is the major provider of public safety 700 

MHz equipment, it is not the sole equipment provider to the 700 MHz incumbents, a fact largely 

ignored by the Commission. Moreover, with regard to the equipment Motorola does provide, the 

Commission noted that Motorola’s estimate of the 700 MHz radios deployed was somewhere 

between 750,000 and 800,000, providing a speculative range of 50,000 radios.” 

Motorola’s cost estimates are also notable primarily for their uncertainty and number of 

accompanying caveats. Motorola repeatedly states that its estimates are subject to a range of 

uncertain variables and based on a speculative future forecast through July of 2008.*’ 

Nut’l Black Meilin Coaliiion I‘ .  FCC, 775 F.2d 342, 355 (D.C. Cir. 198.5); see also Airmark Corp. 1’. FAA, 

Second Report and Ordcr. ‘11 141 

NPKM. 71 264 n.537. 

Ser Comniriiis of hlofuroln, I w . ~  WT Dockct No. 06.150 (filcd May 23, 2007), at I 1  (“...the information 
availahle related to (he extent of the deployed equipment and the costs of retuning is imperfect.”); Moiorolu Ex 
Porre Lffrer, WT Docket 06-150 (filed June 29. 2007), at 3 (“This cos1 cslimate is necessarily an estimate based on 

I% 

75X F.Zd 685,692 (D.C. Cir. 1985). 
1 ’ ’  

?,I 

? I  
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Further, Motorola’s estimate is narrowly tailored to a specific set ofcosts: those 

associated with reprogramming installed Motorola 700 MHz equipment only.” The amount of 

equipment itself is speculative; with Motorola noting that there are presently 90 transmit sites, 

hut estimating a total of 610 by the middle of 2008.” This narrow estimate is a far cry from the 

Commission’s standard policy of requiring reimbursements to incumbents for all costs, a fact 

Motorola  acknowledge^.'^ The overall speculative nature of this estimate and resultant cap is 

reinlorced by the Commission’s own determination that “total cost would equal $5.77 million” 

hut effectively rounding up to $10 million in  order to be “generous.”” 

Normally, an agency rule would be arbitrary and capricious if the agency “has relied on 

factors which Congress has not intended it to consider, entirely failed to consider an importunt 

uspect of the problem. @ered un explatiutionfor its decision that runs counter to the evidence 

tyii)re the a,qenc.y, or is so irnpluusible thut it could not he ascribed to a difference in view or the 

produc~ of’ugrrzcy e,cpertisr.”’6 Here, the Commission immediately runs afoul of the Supreme 

Court’s nile by failing to give adequate notice of its consideration of the $10 Million Cap and by 

basing i t  on nothing more than the indefinite estimates of a single manufacturer. The fact that 

thc Commission tries to preemptively defend its decision on the grounds that Motorola’s 

estimate was “not disputed’ misconstrues the true reason the estimates were not previously 

the hesl information availahle to Mororola . . . information available to the extent of deployed equipment and the 
~ ( i r f s  nl‘rcluning is irnperfcect and suh.jecl 10 change.”). 

mohilc a n d  portable radio, and $3,000 lo m k c  necessary changes at each base transmitter site...“). 

_ 1  

Motoridu E.r Parte Letrrr. at 3 (”Using a reasonable estimatcd average cost of $100 to reprogram each 

I d  

/d. (“This cstiniate is only for the costs to reconfigure Motorola equipment and does not include any 

.. 

23 

? ~ l  

managemcnt cosls or other costs that licensee5 and the parties actually performing the reconfiguration may 
delcrrnine i 5  [sic] apprnpriatc and rcasvnahle to include.”) 
2,  

36 

Second Rcport and Order. yI 341 

hloior Vehidr.  @fir.\. A,s.sh of 1J.S.. lirc. v. .Srure Furin Mut. Auto. Ins. GI., 463 US. 29, 43  (1983) (emphasis 
added). 

. ~. __ . . __ . . . .~__.. . . I .__.  ..,, .. I.,...__ll_._l..,__..I_ -.,...I -”.I .- 
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challenged: no party could have anticipated the Commission would take such an unreasonable 

action based on a single set of data, particularly when the Commission did not propose to do so. 

111. HALTING CONSTRUCTION AND DENYING REIMBURSEMENT FOR 
SYSTEMS THAT ARE IN THE MIDST OF DEPLOYMENT AS OF THE 
AUGUST 30 DEADLINE WOULD BE MANIFESTLY UNJUST. 

1. The Commission \'iolated the APA When I t  Gave Pierce Transit Only a Few 
Weeks to Comply With an Order Dramaticall\ Affecting a 700 hll lz  System 
I'nder Design and Build-Out for O v e r  a Year. 

An equally unreasonable aspect of the Commission's Second Report and Order is the 

cxtremely short deadlines the decision provides. The Commission adopted the Second Report 

and Order on July 3 I ,  2007, and released i t  on August lorh. Yet the cutoff for deployment and 

reimbursement was tied to the adoption date, with the Commission mandating that "any 

equipment deployed in  [the frequencies subject to rebanding] subsequent to 30 days following 

the date of adoption of this Second Report and Order will be ineligible for relocation funding."" 

Likewise. no  new narrowband operations were permitted beyond the August 30 Deadline. 

Public notice of this deadline was not given until August 16, 2007, and the Second Report and 

Order itself was not published in the Federal Register until August 24, 2007.*' Indeed, under the 

item's more generous effective dates, the Second Report and Order will not even he effective 

until  the later of 60 days from its publication in the Federal Register or Office of Management 

1 7  

?h 

Second Report and Ordcr. y[ 1% 

See Public Notice. New Piibli(, Sujety Nurrobvhand Operutions Outside of the 700 MHi Consolidated 
A"irron.bnnd Blocks Prohihifed us rifAirgiirt 30, 2007, DA 07-3644, PS Docket No. 06-229, WT Docket No. 96-86 
(rcl. Aug. 16, 2007); Serviw Rules ofdie 698-806 M H z  Band, Revisiorr of the Comniission'.r Rides Regarding Public 
Siifrfy .Spectriitn Rcqiiireniem, rind i i  Declurarory Riilitig oti  Reportinx Reyirirenient under the Commission's Anti- 
Co/lii.sioti Rille; Final Rule. 12 Fed. Reg. 48,X 14 (Aug. 24, 2007) (to he codified at 47 C.F.R. pts. 0, I ,  2, 27, and 
90). 
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and Budget approval of the new collection requirements in the Second Report and Order - at the 

carliest October 23, 2007. 

The Administrative Procedure Act (“APA’) states that “[tlhe required publication or 

,,2Y service of a substantive rule shall he made not less than 30 days before its effective date ... 

The purpose of the time lag required by this section is to “afford persons affected a reasonable 

rime to prepare for the effective date of a rule or rules or to take any other action which the 

iswance of the rules may prompt.”’” Here, the Commission violated the APA by requiring 

compliance with a rule that was adopted on July 31, 2007 with an effective deadline date of 

August 30, 2007, but that was not released until August 10, 2007 and not published in the 

Federal Register until August 24, 2007. The Second Report and Order also contained new rules 

regarding issues such as the hard cap on relocation reimbursements that had not been raised o1 

noticed in the rulemaking proceeding. Failure to comply with the 30-day publication 

requirement voids the rule.” 

Yet even if the Commission had met the bare minimum 30-day publication requirement 

of the APA, that would not save the Commission’s unreasonable deadlines. The 30-day period 

contained in 5 553(d) “merely establishes a minimum period of notice” and “does not authorize 

the use of an effective date that is arbitrary or unreasonable.”” Given the complexity of the 

~~~ 

5 U.S.C. 5 .551(d). None of the exemption5 provided i n  5 U.S.C. $ 551(d) arc applicahle here. The It, 

C<ininiission’s substantive rule did no[ grant or recognize an exemption or rclieve a restriction, was not an 
interprctivc rulc or statement of policy. and the Commission did not provide and publish good cause for its narrow 
a n d  unreasonable dcadlincs. 

Rowell v. Andnr.s, 61 I F.2d 699. 701 (10th Cir. 1980) 

See. e.g., K e / l j  I,. UniredSfures D q ’ r  oflnren‘or, 739 F .  Supp. 1095, 1101-02 (E.D. Cal. 1972) (rcjccting 

i o  

1 ,  

agcncy’h argument that regulations issucd ertective immediately were done so “with good cause,” and voiding 
regulations Cor violating 10-day puhlicatinn rcquircmcnt). 

National A s J i i  oflndep. 7elevisiori Producers and Discrib. Y. F.C.C., 502 F.2d 24Y, 2.54 (2”d Cir. 1974) ’I 

(agreeing with pctitioncrs that new rule giving eight (8) months notice of effective date did not give television 
producers who had acred i n  rcliancc nn prior variations of rule sufficient time to withdraw and was unreasonahle). 
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Sccond Report and Order and the many issues raised therein, it was unreasonable of the 

Commission to set August 30, 2007 as the deadline 

H. Equities Demand That Pierce Transit Be Permitted to Continue Deployment of Its 
System, and Receive Reimbursements for Any Relocation Costs. 

The Communications Act has long been concerned with the promotion of public safety.’3 

The Commission itself noted that i t  was issuing its Second Report and Order in order to help 

estahlish a nationwide, interoperable broadband communications network “for the benefit of 

state and local public safety 

Pierce Transit has been working on its new 700 MHz narrowband radio system since 

March of 2006, when it contracted with Motorola for a voice and data system. This project is the 

largest capital project ever undertaken hy Pierce Transit, and is critical to ensuring public safety 

to its bus, paratransit, and supervisor fleets, including Pierce Transit’s approximately 16,000,000 

annual riders and more than 900 operators. Pierce Transit was literally in the middle of bringing 

the new system online, with 3 of 6 radio sites operational, when the Commission’s deadline fell. 

Delays occasioned by the Commission’s order could push back full implementation of Pierce 

Transit’s new system by anywhere from 6 to 10 months, and run up over $500,000 in delay costs 

alone. The only alternative Pierce Transit now has to its partially completed 700 MHz 

narrowband system is its aging 900 MHr radio system, which is 17 years old and is experiencing 

multiple failures. 

Particularly harsh is the requirement that reimbursement eligibility is tied to equipment 

“actually deployed and operational” by the August 30 Deadline, which makes no allowance for 

See 47 U.S.C. 5 15 I (listing as one (if Communications Act’s central purposes “promoting safety of lil‘c and I i  

propcrty through the use of wire and radio communication”). 

Second Rcpiirl and Ordcr. y[ 122. U 
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partics like Pierce Transit. who have paid for and taken delivery of systems that were under 

construction when the deadline fell. Here, as a public agency, Pierce Transit can only expend 

authorized funds for a project, such as its 700 MHz system. Thus, in the event that the 

Coniinission did not allow rcimbursement for equipment that has been paid for but not yet 

deployed, payment for relocation costs would require authorization by Pierce Transit‘s Board of 

Commissioner’s,35 and would be implemented only through a voter-approved increase in local 

sales taxes on the citizens of Pierce County’s cities and towns in and around the county. Indeed, 

there is no guarantee that Pierce Transit could even obtain the authorization needed or receive 

the funds necessary to pay for the relocation. This would result in a situation where the agency 

esvmtially purchased a system that, becausc of the Commission’s decision, would be rendered 

inoperable, wasting the public funds expended for the deployment. 

Clearly, if the Commission does nothing else in response to this Petition for 

Rcconsideration, it must make clear that licensees like Pierce Transit, who are in the midst of 

deploying paid for and delivered systems, can continue their deployments and be eligible for all 

wsts incurred in connection with the relocation, regardless of whether particular units are 

operational as of the August 30 Deadline. Straightforward matters of public policy and public 

wfety dictate that Pierce Transit receive full reimbursement for the relocation of its 700 MHz 

system. Any other result would fail to serve the public interest. 

I n  effect, despite Pierce Transit’s best efforts in achieving and maintaining public safety 

thi-ough its new 700 M H z  system, and acting reasonably, diligently, and in good faith throughout 

thc process towards deployment, the Commission’s Second Report and Order has trapped Pierce 

Tranhit halfway out of the gate. Pierce Transit has in effect been injured and shortchanged by its 

,5 Pierce Transil i s  pi~vcrned hy a Board of Commissioners, which is comprised of locally elected officials. 
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good faith reliance on the regional planning process and diligence in pursuing 700 MHz band 

operations. Nor is this an isolated case, as reflected in recent waiver petitions filed by the States 

of Colorado and Louisiana that address similar circumstances faced by numerous public safety 

700 MHz incumbents in those jurisdictions. This situation can only be fairly rectified if the 

Commission reconsiders its unreasonable compliance deadlines and adheres to the goals of 

promoting public safety espoused by both the Commission and by the Communications Act 
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IV. CONCLUSION. 

For the foregoing reasons, the Commission acted unreasonably in promulgating the $10 

Million Cap on relocation reimbursements, in prohibiting the installation of equipment after the 

August 30 Deadline, and barring reimbursements for any equipment not deployed and 

operational by the August 30 Deadline, despite the fact that such equipment had been delivered, 

paid for, and is in the process of being deployed. Accordingly, Pierce Transit respectfully 

requests that the Commission reconsider these aspects of the Second Report and Order by: (1) 

removing the $10 Million Cap; ( 2 )  making clear that parties can continue to construct systems 

that have already been purchased and are in the process of deployment after the August 30 

Deadline; and (3) allowing full reimbursement for the relocation of all such systems 

Respectfully submitted, 

PIERCE TRANSIT 

By: / S I  

Martin L. Stern 
Brendon P. Fowler 
Kirkpatrick & Lockhart Preston Gates 

1601 K Street, NW 
Washington, D.C. 20006 
(202) 778-9000 (Tel) 
(202) 778-9100 (Fax) 

Attorneys for Pierce Transit 

Ellis LLP 

Scptcmber 24,2007 
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